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UNI TED STATES OF AMERI CA
NATI ONAL TRANSPORTATI ON SAFETY BQOARD
WASHI NGTQN, D. C.

Adopt ed by the NATI ONAL TRANSPORTATI ON SAFETY BQARD
at its office in Washington, D.C
on the 4th day of Novenber, 1993

DAVI D R HI NSON,
Adm ni strator,
Federal Avi ation Adm nistration,

Conpl ai nant
Docket SE-8721
V.

W LLI AM JOSEPH SERRA

Respondent .
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ORDER DENYI NG RECONSI DERATI ON

NTSB Order EA-3938 (July 22, 1993) affirmed an order of the
Adm ni strator that, pursuant to section 61.15 of the Federal
Avi ation Regul ations (FAR) and Section 609(c) of the Federal
Avi ation Act of 1958, as anended, revoked respondent's airman
certificates because he had been convicted in federal court of
conspiracy to inport nethaqual one. |n denying respondent's
appeal fromthe law judge's initial decision, we rejected
argunents that an investigation report, indicating that an
aircraft was used in the crinme, was inadm ssible "nultiple"
hearsay. W concluded that the |aw judge properly admtted and
relied on the report, and we referenced a recent case expl aining
our reasons for overruling Board precedent disallow ng such
evi dence.

In a petition for reconsideration of our order, opposed by
the Adm nistrator, respondent, by counsel, renews his objection

6015A



2

to the report, arguing, anong other things, that we should not
have affirnmed on appeal the adm ssion of an exhibit that was not
adm ssi bl e under Board precedent when it was introduced at the
hearing.” W agree with the Administrator both that respondent's
argunent |l acks nerit and that any error in admtting the report
woul d not dictate reversal of the revocation order. Qur decision
unequi vocal ly held that revocation would be the appropriate
sanction in this case under the FAR section 61.15 charge al one
even if there had been no evidence in the record of aircraft use
in connection with respondent's Federal drug conviction. Thus,
respondent cannot denonstrate prejudi ce based on any error that
adm ssion of the report may have constit ut ed.

In his opposition to the petition, the Adm nistrator
advi ses, in effect, that he should not have all eged or prosecuted
a violation of Section 609(c) because the conduct which led to
respondent's drug conviction occurred before that section was
enacted. Since, as discussed above, FAR section 61.15 provides
an i ndependent and sufficient basis for sustaining the revocation
ordered by the Admnistrator in this case, no change in the
outcone of this proceeding is warranted by the Admnistrator's
advice. W will, however, reverse the invalid finding in our
deci si on.

ACCORDI NG&Y, | T IS ORDERED THAT:
1. The petition for reconsideration is denied, and

2. The finding of a violation of Section 609(c) in O der
EA- 3938 is reversed.

VOGT, Chairman, COUGHLIN, Vice Chairmn, LAUBER, HAMVERSCHM DT,
and HALL, Menbers of the Board, concurred in the above order.

'The Administrator has noved to strike a separate docunent,
apparently authored by the respondent hinself, concerning the
ci rcunst ances surroundi ng respondent’'s drug conviction and his
life subsequent to that event and urging |leniency in sanction.
We agree with the Adm nistrator that this docunent should not be
considered at this stage of the case. It not only raises
evidentiary issues that were not litigated before the | aw judge,
and thus were not subject to cross examnation, it purports to
reveal exonerating factors bearing on sanction that should have
been evaluated in the first instance by the |aw judge at the
hearing level. Respondent's effort to place such matters before
us now, when the evidentiary record is closed, is particularly
i nappropriate since he heretofore had chosen not to testify or
present any ot her evidence in his defense. The notion to strike
i's granted.






